
 
 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE :::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara. 

 

Session Case No- 62 of 2011 

u/s 365/302/34 Indian Penal Code 

State of Assam 

-Vs- 

                        Nur Mohammad Ali  

             …………… accused person 

Date of framing charge :-  21-03-2011 

Date of recording evidence :-  19-10-2012, 

     11-09-2014, 

      06-04-2016, 

      19-09-2016, 

      01-11-2016, 

      30-11-2016, 

      14-03-2018, 

      01-11-2018,    

     05-12-2018, 

      24-04-2019 

 

Date of Argument  :- 07-11-2019 

Date of Judgment  :- 07-11-2019 

Advocates Appeared in the case:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam. 

For the defence  :-    Smti. Syeda Afroza Akhtar,  

                Ld. Advocate for the defence.  
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J U D G M E N T 

1. The prosecution case, in brief, is that Jamir Hussain, the informant 

lodged an ezahar with the Bilasipara police station on 15-09-2003 informing 

that Naskar Ali, the brother-in-law of the informant was going to his house 

from Hazaripara on 14-09-03 at about 04.30 P.M. He went by bus. When the 

bus stopped at Lakhiganj, the accused namely Hasem Ali, Mandal Hoque, 

Astafa, Keowavan Bewa and Nur Hussain got Naskar Ali from the bus and 

took him away. Thereafter, there found no trace of Naskar Ali.  

  So, the informant prayed for taking necessary action against the said 

accused persons.   

2. The Bilasipara police station received the ezahar and registered as 

Bilasipara police station case no. 175/03 under section 366 Indian Penal 

Code. The case was investigated and having found prima facie under section 

365/302/34 Indian Penal Code against the accused Nur Mohammad Ali @ 

Chantu, Mustafa Hussain @ Ostafa and Hasem Ali @ Hasen, laid the charge 

sheet before the court for trial.  

3. The accused Nur Mohammad Ali @ Chantu and Hasem Ali @ Hasen 

appeared in the court of Sub-Divisional Judicial magistrate (M) Bilasipara and 

they were furnished copy. Learned Sub-Divisional Judicial Magistrate (M) 

having found the case under section 365/302/34 Indian Penal Code which is 

triable exclusively by the court of Sessions Judge, committed to the court of 

Sessions Judge, Dhubri.  

4. The Hon’ble Sessions Judge, Dhubri received the case. The accused 

Nur Mahammad @ Chantu and Hasem Ali @ Hasen, hereinafter called the 

accused, appeared in this case. Charge was framed under section 

365/302/34 Indian Penal Code, I.P.C in short. The charge was read over and 

explained to the accused to which both of them plead not guilty and claimed 

to be tried.   

  Worth mentioning that the accused Hasem Ali @ Hasen died and the 

case was abated against him.  

5. The case was, later on, transferred to this court for trial. 

6. The prosecution, in order to bring home the charge against the 

accused, examined 11 (eleven) witnesses, namely- 

1. Jamir Hussain   P.W-1 
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2. Ahmed Ali    P.W-2 

3. Gul Boksh Seikh   P.W-3 

4. Sahadat Ali    P.W-4 

5. Raja Hussain   P.W-5 

6. Ainal Hoque    P.W-6  

7. Mirjum Ali    P.W-7 

8. Sabur Ali    P.W-8  

9. SI (Retired) Baburam Baruah P.W-9 

10. Inspector Dipen Saikia  P.W-10  

11. Dr. Atish Kr. Chakrabarty   P.W-11 

 

7. The accused was examined u/s 313 Cr.P.C and his statement was 

recorded where he denied all allegations levelled against him in the evidence 

adduced by the prosecution witnesses and also declined to adduce evidence 

in defence.  

8. Heard argument for both sides. 

 

9.           POINTS FOR DETERMINATION   

 

i. Whether accused along with accused Mustafa Hussain(since 

absconded), in furtherance of common intention on 14-09-03 at 

about 04.30 P.M at village Lakhiganj under Bilasipara police station 

kidnapped Naskar Ali with intent to cause the said Naskar Ali to be 

secretly and wrongfully confined and thereby committed offence 

u/s 365/34 I.P.C?   

ii.  Whether accused along with accused Mustafa Hussain(since 

absconded), in furtherance of common intention on 14-09-03 at 

about 04.30 P.M at village Lakhiganj under Bilasipara police 

station, committed murder intentionally causing the death of 

Naskar Ali and thereby committed offence u/s 302/34  I.P.C? 

 

DECISION AND REASONS THERE OF 

10. Now let us go through the evidence available on record for just and 

proper decision.  
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  P.W-1 Jamir Hussain has stated in his evidence that he is the 

informant in this case. The occurrence took place 10 years ago (from the 

date of adducing his evidence on 19-10-2012). He got to know from his 

sister Ajima Begum that her husband Naskar Ali was abducted by the 

accused Hasem Ali @ Hasen from Lakhiganj and Naskar Ali was taken to the 

river bank, Gaurang River. He immediately informed the police station. Next 

day, he went to the police station and lodged the ezahar. Ext-1 is the ezahar 

and Ext-1(1) is his signature. The police took him to the bank of the river. 

They got to know that Naskar Ali was taken to the house Austofa. 

Accordingly, they went to the house of Austofa and they saw some blood 

tainted earth. Next day, they found the dead body of Naskar Ali floating on 

the River Gaurang. 

  P.W-1 has denied that Naskar Ali died by drowning in the river.  

11. P.W-2 Ahmed Ali has stated in his evidence that he knows neither the 

informant nor the accused. He knows nothing about the occurrence. He gave 

no statement before the police. 

  Cross examination of P.W-2 was declined by the defence.  

12. P.W-3 Gul Boksh Seikh has stated in his evidence that he knows 

neither the informant nor the accused. He knows nothing about the 

occurrence. 

  Cross examination of P.W-3 was declined by the defence.   

13. P.W-4 Sahadat Ali has stated in his evidence that he does not know 

the informant. He knows the accused. He heard that Naskar Ali was 

murdered, but he did not see the occurrence. 

  In his cross P.W-4 has stated that he knows nothing about the 

occurrence.  

14. P.W-5 Raja Hussain has stated in his evidence that he does not know 

the informant. He has a shop by the road side of the High way. There was 

quarrel amongst the people and one Naskar Ali died. But he did not know 

who were involved with the occurrence. He gave statement before the 

Magistrate, Ext-2 is the said statement.  

  In his cross P.W-5 has stated he did not know the persons amongst 

whom there was quarrel.   

15. P.W-6 Ainal Hoque has stated in his evidence that he does not know 

the informant. He knows the accused and the deceased Naskar Ali. On a  
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night about 07.00 at night he got to know that Naskar Ali was not at his 

house. He searched Naskar Ali. He knows nothing about the occurrence. 

  Cross examination of P.W-6 was declined by the defence   

16. P.W-7 Mirjum Ali has stated in his evidence that the occurrence took 

place 5/6 years ago (from the date of adducing his evidence on 01-11-2016). 

One day at about 04.00 P.M he got to know that Naskar Ali died. But he did 

not know how he died. 

  In his cross P.W-7 has stated that he did not know who killed Naskar 

Ali.    

17. P.W-8 Sabur Ali has stated in his evidence that he knows the 

informant. He knew the deceased Naskar Ali. But he does not know the 

accused. The occurrence took place 13/14 years ago (from the date of 

adducing his evidence on 30-11-2016). He got to know that some miscreants 

abducted Naskar Ali from Lakhiganj and killed him. The police recovered his 

dead body. The police took his signature on inquest report. Ext-3 is the said 

inquest report, Ext-3(1) is his signature.  

  In his cross P.W-8 has stated that he did not know who killed Naskar 

Ali.   

18. Thus, minute scrutiny of evidence of P.W-1 to P.W-8 show according 

to P.W-1 one Hasem Ali abducted Naskar Ali from Lakhiganj bus stand and 

thereafter Naskar Ali was found dead. But P.W-1 has not stated anything 

about the accused Nur Mohammad Ali. The other witness namely P.W-2 to 

P.W-8 have categorically denied to know about the occurrence. They have 

stated in their respective evidence that they heard to kill Naskar Ali, but they 

did not know who killed him. Thus, there found no incriminating evidence 

against the accused Nur Mohammad Ali.   

19. Now let us see the evidence of investigating officer P.W-9 Babu Ram 

Baruah. P.W-9 has stated in his evidence that he investigated the case and 

filed charge sheet against the accused persons. Ext-6 is the charge sheet.   

  Thus, the evidence of P.W-9 is found mere official. It does not 

meliorate the prosecution case.   

20. P.W-10 Dipen Saikia is another investigating officer. He visited the 

place of occurrence and drew sketch map. He seized articles namely a jute 

bag and one spade. Ext-4 is the seizure list.  
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  Thus, the evidence of P.W-10 is also found mere official. It does not 

develop the prosecution case.   

21. P.W-11 Dr. Atish Kr. Chakrabarty is Medical & Health Officer who 

conducted post mortem on the dead body of Naskar Ali.  

  P.W-11 has stated in his evidence that he conducted post mortem on 

Naskar Ali and found as follows: 

  An average built male dead body with open eyes and mouth, blisters 

and peeling of skin in places noted; Blood stain discharge from nostrils and 

mouth, early stage of decomposition; On dissection of reddish area on both 

knees and back of the neck shows extravasated clotted blood in the 

surrounding tissues; Pleurae cavity contain water; Both lungs waterlogged 

and contain froth; Small intestine and its contents contain muddy water and 

gases; Large intestine and its contains contain gases; Findings are consistent 

with drowning and ante-mortem in nature. The cause of death was asphyxia 

as a result of drowning sustained by the deceased. 

  Ext-8 is post mortem report and Ext-8(1) is his signature.  

  Thus evidence of P.W-11 shows that the deceased died due to 

drowning. There is no evidence that there was only injury on the deceased. 

Ext-8 does not develop the prosecution case.  

22. Thus, scrutiny of evidence of P.W-1 to P.W-11 shows that there is no 

eye witness to see the occurrence. There is no such circumstantial evidence 

which can prove the prosecution case against the accused beyond all 

reasonable doubt. The evidence of P.W-1 to P.W-8 is mere hearsay. They 

heard about the occurrence from other. At the same time they are not 

specific from whom they heard. In such a situation their evidence cannot be 

accepted.  

23. Considering above all aspects, it leads to conclusion that the 

prosecution evidence is not sufficient and reliable to prove it’s case against 

the accused beyond all reasonable doubt.  

24. The prosecution, thereby, has failed to prove it’s case u/s 365/302/34 

I.P.C against the accused beyond all reasonable doubt. 

25. Held, the accused is not guilty u/s 365/302/34 I.P.C. 

26. The accused is acquitted and set at liberty.  
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  The bail bond of accused stands cancelled and the bailor is 

discharged from all liabilities. 

The case is disposed of. 

  Given under my hand and seal by this court on this 07th day of 

November, 2019 at Bilasipara, Dist- Dhubri.   

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 

 

APPENDIX 

 

PROSECUTION WITNESSES :- 

  P.W-1 Jamir Hussain   

  P.W-2 Ahmed Ali    

  P.W-3 Gul Boksh Seikh   

  P.W-4 Sahadat Ali    

 P.W-5 Raja Hussain  

  P.W-6 Ainal Hoque     

  P.W-7 Mirjum Ali  

 P.W-8 Sabur Ali     

 P.W-9 S.I (Retired) Baburam Baruah 

 P.W-10 Inspector Dipen Saikia   

 P.W-11 Dr. Atish Kr. Chakrabarty    

 

PROSECUTION EXHIBITS :-   

  Ext-1 Ezahar, 

 Ext-2 Statement of P.W-5 recorded u/s 164 Cr.P.C, 

  Ext-3 Inquest report, 

 Ext-4 Seizure list,  

 Ext-5 Sketch Map, 
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 Ext-6 Charge sheet, 

 Ext-7 Demonstration note, 

  Ext-8 Post Mortem report. 

 

DEFENCE WITNESS  :- NIL  

DEFENCE EXHIBITS  :- NIL 

COURT WITNESS  :- NIL 

COURT EXHIBITS  :- NIL 

 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


